STATE OF ILLINOIS
ILLINOISCOMMERCE COMMISSION

[llinois Commer ce Commission
On ItsOwn Motion
00-0596

N N N N

Amendment of 83 11l. Adm. Code 730

REPLY OF SBC ILLINOISIN SUPPORT OF MOTION FOR STAY

[llinois Bell Teephone Company (“SBC lllinois’ or the “Company™) hereby repliesto the
responses to SBC lllinois Mation for Stay (the “Motion”) filed by the Citizens Utility Board and Illinois
Attorney Generd (“CUB/AG”) and the Staff of the 1llinois Commerce Commission (“ Staff”).
l. INTRODUCTION

Inits Mation, SBC lllinois requested that the Commission stay the effectiveness, or postpone
enforcement, of the amendments to Section 730.535 (“ Interruption of Service”) adopted by the Order
dated November 5, 2003 until afina resolution of any gpplications for rehearing (including the
Application for Rehearing filed by SBC Illinois) and any rehearing with respect to those amendments.
In the dternative, SBC Illinois requested that the effectiveness of the amendments to Section 730.535
be stayed, or their enforcement postponed, if necessary, with respect to the calculation of pendties
under SBC lllinois Alternative Regulation Plan pending resolution of SBC lllinois' Application for
Rehearing (“Alternative Stay Request”).

For the reasons discussed in its Application for Rehearing, the Commission can and should
revise Section 730.535(b) to replace the CUB/AG method for ca culating O0S>24 with Staff Method
A based on the exigting record in this case without the need to initiate a new proceeding for the purpose

of receiving additiona evidence on the issuesraised in the Application. Moreover, even if the



Commission eectsto initiate such arehearing proceeding (or denies rehearing on the issue of the
appropriate OOS>24 cal culation method for purposes of Section 730.535), the Commission can, and
should, immediatdly enter an Order on Rehearing confirming SBC Illinois' understanding thet new
calculation does not apply to the caculation of OOS>24 hours for purposes of pendties under the
Alternative Regulation Plan. If the Commission takes either action, SBC Illinois Alternative Stay
Request would be moot.

The Alternative Stay Request, however, is applicable, and should be granted, if the Commission
decides to reopen the record for the purpose of consdering additiona arguments and/or evidence on
the issues of (1) whether Section 730.535(b) should be revised to substitute Staff Method A for the
CUB/AG Method and/or (2) whether the CUB/AG Method applies to the calculation of O0S>24 for
purposes of the Alt Req Order. In that event, it isimperative that the Commission maintain the status
quo while it condders theissuesraised in the Application.

. REPLY TO STAFF

Inits Response, Staff takes the position that, if the Commission decides to stay enforcement of
the amended Section 730.535 pending rehearing, the stay should be applicable only to SBC Illinois and
further limited in the following respects. (i) the stay should apply during the pendency of rehearing only
and not during the pendency of any subsequent judicid challenges to the amendments; (i) the stay
should be tailored to require SBC Illinoisto report its compliance with the OOS>24 standard under
both the currently effective caculation method used by SBC Illinois and the method adopted by the

Commission in its November 5, 2003 Order; and (iii) the stay should require atrue-up of any O0S>24



pendties that would have accrued but for the stay. SBC lllinois has no objection to these proposed

limitations on a stay applicable to SBC Illinais*

[Il.  REPLY TO CUB/AG
A. THE M OTION DOES NOT CONSTITUTE A COLLATERAL ATTACK ON THEALT REG
ORDER

In its Response to the Motion, CUB/AG focuses primarily on the Alternative Stay Request,
arguing that it isa“ collaterd atack” on the Alternative Regulation Review Order (“Alt Reg Order”)
issued on December 30, 2002 in Docket Nos. 98-0252/98-0335/00-0764. In making this argument,
CUBJ/AG interprets the Alt Reg Order as requiring that any changesin the method of caculating the
00S>24 service qudity measure adopted in this proceeding for purposes of Part 730 be automaticaly
gpplied in caculating compliance with the OOS>24 measure for purposes of the Alt Reg Order’s
pendty.

CUB/AG sinterpretation of the Alt Req Order isincorrect. Asdiscussed in SBC Illinois
Application for Rehearing, the Alt Reg Order indicates that the service quality pendty related to
00S>24 imposed by the Alt Reg Order (i.e., the permanent rate reduction required by the price index)
isto be caculated under the existing methodology which, like Staff Method A, excludes emergency
outages from the numerator of the OOS>24 ca culation, but includes those outages in the denominator.
Alt Reg Order, pp. 171-72. A version of the CUB/AG methodology was adso considered in the Alt
Reg review proceeding. Id. Although the parties debated in that proceeding whether the Part 730

rulemaking could or should resolve the cal culation methodology issue, the Commission did not adopt

! By agreeing to thefirst limitation listed above, SBC Illinois does not waive its rights to request a future stay of the
effectiveness of the new rule during the pendency of any subsequent judicial challengesto therulein the event that
the Commission does not grant the relief requested in the Application for Rehearing.



that approach. Instead, the Commission gpproved continued use of the existing methodology for
purposes of the Alt Reg Plan:
The existing measure and benchmark will be retained. For the moment given the limited input,

comparison and other anadyses on this question, we will not require any change in the manner in
which *Act of God' (wegther) exclusons are calculated and reported.

Alt Reg Order at 172.

Choosing to ignore the section of the Alt Reg Order discussed above, CUB/AG argues that
“SBC has known since December 30, 2002 that (1) the Commission specifically recognized that the
Part 730 rules might differ from the alternative regulation standards and (2) the Alternative Regulation
Plan would incorporate those differences” (CUB/AG Responsg, p. 3). In support of this argument,
CUB/AG quotes the following language, which appears a page 169 (not page 154, as CUB/AG dates)
of the Alt Reg Order:

For any measures where inadequate data exi<t, or for which the existing data does not establish

alevd of performance equa to or exceeding the Commission’s Part 730 rules, it appears

reasonable to adopt the standards in the Part 730 rules. To the extent, however, that any such

measures or benchmarks are increased in the pending Part 730 rulemaking proceeding i.e,

Docket 00-0596, compliance with the increased standard would be expected when the new

rules take effect.

CUB/AG misnterprets the above-quoted language. As used in that language, the terms
“measure’ and “benchmark” do not refer to particular methods of calculating compliance with service
quality performance sandards. Rather, “measure’ refersto a particular service qudity standard (e.g.,
ingalation within five days, trouble reports per 100 access lines, out-of-service over 24 hours), while

the term “benchmarks’ refers to the minimum or maximum frequency, in terms of percentage or number

of occurrences, with which SBC Illinoisis required to meet a particular measure (e.g., at least 90% for



ingtdlation within five days, no more than 2.66 trouble reports per 100 access lines, no more than 5%
out-of-service over 24 hours). Alt Reg Order at 164-184.

Moreover, the language relied on by CUB/AG is contained in the Commission’s conclusion to
a subsection of the Alt Reg Order which specifically addressed the issue of how to develop new service
quality messures and related benchmarks not already included in the Alt Reg Plan. Alt Reg Order, pp.
165-169. Based on that conclusion, for example, the Commission used 83 Illinois Admin. Code
Section 730.540(c) to establish a 90% benchmark for “Missed Ingdlation Commitments” which wasa
new performance measure for which a benchmark had not previousy been developed for purposes of
the Alt Reg Plan. Alt Reg Order a 178. Consstent with the above-quoted language, the Commission
expresdy ruled that the benchmark for the new measure would be * subject to any changesin that
benchmark that may result from our review of the service qudity rulesin Docket 00-0596.” Alt Reg
Order at 179.

By comparison, the OOS>24 hour performance measure and related benchmark (5%) were
dready included in the Alt Reg Plan. Asthe Alt Reg Order expresdy dtates, “dl parties favor retention
of the measure for OOS>24, dong with the existing benchmark of five percent.” Alt Reg Order at 171.
Accordingly, the language of the Alt Reg Order relied on by CUB/AG, which refersto use of Part 730
asabassfor developing new “measures’ and “benchmarks,” is not applicable to OOS>24. Moreover,
if the Commission had intended that the method of calculating compliance with the OOS>24 measure
for purposes of the Alt Reg Plan automatically track any changes to the ca culation method adopted for
purposes of Part 730, the Commission would have done so explicitly, just asit explicitly referred to
potentia changesto Part 730 in its discussion of the Missed Ingtdlation Commitments performance

measure. Alt Reg Order at 176. It did not do so.



Accordingly, absent areopening of the Alt Reg proceeding, the Order in that case makes it
clear that SBC Illinois should continue to use the existing methodology to determine its OOS>24
performance and any pendties required under the service quality provisons of that Plan. Alt Reg Order
at 200. By arguing that the amendments to Part 730 adopted in this proceeding require a change in the
method of calculating compliance with the OOS>24 hours standard for purposes of the Alt Reg pendlty,
itis CUB/AG, not SBC lllinois, which is collateraly attacking the Alt Reg Order.

Inits Application for Rehearing and Mation, SBC Illinois accurately predicted that certain
parties might take the position expressed by CUB/AG in its Response. Accordingly, SBC Illinois
requested thet, & a minimum, the Commission should grant rehearing for the purpose of confirming that
the new OOS>24 cal culation method adopted in this proceeding does not apply to the calculation of
00S>24 performed for purposes of the Alt Reg Order pendties. (App. For Rhg., pp. 13-14).2

Even assuming that the Commission were to adopt CUB/AG'sinterpretation of the Alt Reg
Order (and it should not), that does not make the Motion for Stay a*“ collatera attack” on the Alt Reg
Order. Inits Application for Rehearing, SBC Illinoisis not requesting that the Commisson amend the
Alt Reg Order. Rather, SBC Illinoisis requesting that the Commission reconsider its decision to adopt
the O0S>24 cdculation method proposed by CUB/AG for the first time on brief rather than Staff

Method A. In support of its request, SBC Illinois has pointed out that the decision to adopt the

% In the SBC/Ameritech Merger Order, the Commission imposed a separate condition under which SBC Illinois must
make a$30 million one-time credit to customersin any year in which it failed to meet the O0S>24 standard. As
discussed by SBC Illinaisin its Application for Rehearing (pp. 11-12), the Merger Order makes it absolutely clear that
SBC Illinoisisto measure compliance with O0OS>24 benchmark “in the same manner as it was measuring compliance
at the time that the merger was approved.” Merger Order, p. 24. Thus, SBC lllinois O0S>24 performance for
purposes of the Merger Order should continue to be cal culated using the existing methodology, and not the new
methodol ogy adopted in this proceeding, a conclusion that was not (and legally could not be) altered by the Alt Reg
Order’ sincorporation of the Merger Order penalty into the Alt Reg Plan. CUB/AG do not expressly take issue with
thisconclusion. To avoid any doubt on this point, however, the Commission should aso confirm on rehearing that



CUB/AG method is unsupported by adequate findings of fact, unsupported by substantia evidencein
the record and improperly changes the OOS>24 benchmark, among other errors. In its Motion for
Stay, SBC lllinoisis asking that the Commission delay enforcement of the new ca culation methodology,
at least asit may potentidly relate to the Alt Reg Order pendties applicable to SBC Illinois, pending
congderation of, and find action on, the Application for Rehearing and any rehearing proceeding. The
Motion for Stay demondtrates that application of the new rule could have a potentialy sgnificant
adverse impact on SBC llinais, particularly if the new rule is deemed to gpply to the Alt Reg Plan.

In sum, SBC Illinois Mation for Stay is not a“collaterd attack” on the Alt Reg Order. Rather,
it isarequest that the Commisson maintain the status quo pending full consideration and resolution of
the issues raised by SBC lllinois regarding the new rule, in order to avoid potentidly irreparable harm to
SBC lllinaisin the event that SBC Illinois ultimately prevails on the merits.

B. CUB/AG’'S ARGUMENTS REGARDING THE MERITS OF SBC ILLINOIS'

APPLICATION FOR REHEARING DO NOT JusTiFy DENYING SBC ILLINOIS'
REQUEST FOR A STAY

At pages 4 through 9 of its Response, CUB/AG presents arguments purporting to address the
merits of SBC Illinois' request that the Commission reconsider its decision to adopt CUB/AG’s method
of caculating O0S>24 hours, rather than the method proposed by Staff. In deciding whether to grant
SBC Illinois request for astay, however, the Commission need not find that SBC Illinoiswill succeed
on the merits with respect to the relief requested in the Application for Rehearing (adthough the

Application supports such afinding). Indeed, Section 10-113 does not establish any specific stlandard

for the Commission to gpply in consdering arequest for agtay. Rather, that Section gives the

the new O0S>24 cal culation method adopted in this proceeding does not apply for purposes of the Merger Order
penalties and extend the stay to those penalties as well asto the separate Alt Reg Order penalties.



Commission broad discretion to grant a stay “in such cases and upon such terms as the Commisson
may by order direct.” 220 ILCS5/10-113.

For dl the reasons discussed in the Application for Rehearing and Motion, there is a sufficient
likelihood of success on the merits to warrant astay, particularly given the sgnificant harm to carriers
(and SBC Illinaisin particular) that may result from the challenged aspects of amendments to Section
730.535. On the other hand, customers will not be disadvantaged if a stay isgranted. As previoudy
discussed, SBC Illinois agrees to Staff’ s recommendations that (1) SBC Illinois continue to report its
compliance with the O0S>24 standard under both the existing methodology and the CUB/AG
methodology pending rehearing; and (2) there be a true-up with respect to any pendties that would
have accrued but for the stay in the event that the Commission ultimately deniesthe relief requested by
SBC lllinaisinits Application for Rehearing. Accordingly, the Commisson can, and should, exercise its
discretion to grant astay.

In any event, CUB/AG'’s argumentsin support of its postion on the merits are unsupported.
CUB/AG suggests, for example, that the method that SBC 1llinois has been using to calculate
compliance with the O0S>24 hours standard isincorrect and that SBC Illinois is seeking to “ perpetuate
apractice that has dlowed SBC to show better OOS>24 hours performance than other LECs which
have been reporting O0S>24 hours by accurately counting emergency repairs astimely only when they
arein fact repaired within 24 hours.” (CUB/AG Response, pp. 5-6) (emphassin origind). In support
of this assertion, CUB/AG cites the direct testimony of Verizon witness Karen Boswell. (1d., daiting
Verizon Ex. 1.0). AsMs. Boswell explained, however, the caculation method ascribed by CUB/AG to
Verizon was avery conservative method which Verizon had adopted for interna reporting purposes

only and did not teke advantage of the provison of the existing rule which expresdy excludes from the



24 hour requirement “service interruptions . . . caused by emergency Situations or natural disasters
affecting alarge number of customers” 83 11l. Admin. Code Section 730.535. (Verizon Ex. 1.0, pp.
9-10). By comparison, the method SBC Illinois has used to ca culate compliance with the O0S>24
standard does take advantage of the existing emergency excluson. CUB/AG cites no evidence that the
caculation method used by SBC Illinoisis inconsstent with the method used by other carrierswhich
take the emergency exclusion into account.®

In any event, regardiess of what other carriers may do, the method used by SBC Illinois does
correctly account for the emergency exclusion, afact which is confirmed by the Commisson's
regffirmation of that method in the Alt Reg Order. Again, by arguing that SBC Illinois method of
accounting for emergency Stuations (and the method reflected in Staff Method A) “distort[] its
performance report,” CUB/AG is collateraly attacking the Alt Reg Order’ sfinding.

CUB/AG dso complains that Staff Method A alows SBC Illinois “to repair fewer outages
subject to the 24 hours requirement in any given month by counting the excluded repairs asiif they were
returned to serviceintime” (CUB/AG Responsg, p. 8). Asexplained in SBC lllinois Application for
Rehearing, however, events that qudify for excluson from the 24 hour requirement should be counted
as having been timely resolved notwithstanding the fact that they are not resolved within 24 hours — that
iswhy they are excluded from the 24 hour requirement. (App. For Rhg., pp. 6-7). Indeed, even under
the CUB/AG method approved by the Commission, these events are excluded from the numerator,

which isintended to represent the number of outages that were not resolved in atimely manner.

¥ CUB/AG witness TerK eurst asserted that Citizens Telecommunications Company of llinois (“ Citizens”), like
Verizon, “reported that they do not exclude emergency situations at all.” (CUB/AG Ex. 1.0, p. 18). In hisrebuttal
testimony, however, Citizens' witnesstestified that Ms. TerKeurst was mi staken. (Citizens Ex. 2.0, pp. 3-4). Citizens
also fully supported the adoption of Staff Method A for calculating O0S>24. (1d., pp. 4-5).



Theissue, therefore, is not whether the excluded out-of-service events should be treated as
having been resolved in a“timely” manner — they should. Theissue is whether the excluded events
should be treated as having actualy occurred and added to the Company’ sworkload. The answer to
that question is yes and, therefore, the excluded events should not be removed from the denominator of
the O0S>24 cdculation. By removing those events from the denominator, the CUB/AG method
improperly tresats those events asif they never occurred. As aresult, the CUB/AG method overstates
the percentage of out-of-service troubles that are not resolved in atimely manner.

As SBC lllinais pointed out, the CUB/AG method would effectively pendize carriers for usng
available resources to repair al out-of-service conditions, including both emergencies and non-
emergencies, as promptly as possible. (App. For Rhg., p. 6; Mation for Stay, pp. 7-8). CUB/AG
argues that this point isa“red herring” because the * only incentive SBC hasto repair excluded outages
under ether its caculation or the mandated caculation [i.e., the CUB/AG method] is the incentive to
provide quality serviceto its cusomers” (CUB/AG Responsg, p. 8). CUB/AG's argument completely
misses the point. By removing emergencies and other excluded out-of-service conditions from the
denominator, the CUB/AG method fals to give carriers any credit for devoting portions of ther finite
manpower and resources to resolving those conditions. As aresult, the CUB/AG method puts a
premium on acarier’ s decison to give the highest priority in dl circumstances to addressing nor+
emergency outages capable of being resolved within 24 hours. As explained by Citizens witness
Ruhland:

Removing “emergency Stuaions’ from both the numerator and denomingtor in the formulaas

proposed by CUB/AG would create a Situation in which a company solely concerned about

mesting the 95% restoration standard would have a performance incentive to defer responding

to emergency situations within 24 hours and to instead direct resources a customers with
service outages caused by events other than an emergency Stuation. Citizens believes that

10



emergency Stuations should be in the OSS calculation as contemplated by “Cdculation A” in
Staff’ s proposed language for part 730.535.

(CitizensEx. 2.0, p. 4).

Findly, CUB/AG's suggestion that the CUB/AG method adopted by the Commission was
based on record evidence (Response, pp. 4-5) isunsupported. Asdiscussed by SBC lllinaisinits
Application for Rehearing (pp. 3-4), that method was proposed by CUB/AG for thefirg timeinits
post- hearing briefs and was unsupported by the tesimony of any witness, including CUB/AG witness
TerKeurst. Rather, Ms. TerKeurst proposed the adoption of Staff Alternative Method B as the officia
reporting method. (Compare CUB/AG Br., pp. 4-11 with TerKeurst; CUB/AG Ex. 1.0, pp. 17-20;
TerKeurst, CUB/AG Ex. 3.0, pp. 2-7). While Staff Alternative Method B improperly removes
emergencies from the denominator, it does not (unlike the CUB/AG method) remove out-of-service
events covered by the No Access, Later Appointments and Customer Negligence exclusions from the
denominator. (App. For Rhg., pp. 4-5). CUB/AG does not dispute these facts. As SBC lllinois
discussed in its Application for Rehearing (pp. 4-5), it was improper for the Commission to adopt a
proposed rule for which there was literdly no supporting evidence. 220 ILCS 5/10-201(e)(iv)(A).

V. CONCLUSION
For the reasons discussed, the Commission should grant SBC lllinois Mation for Stay, subject

to the limitations recommended by Staff and accepted by SBC Illinois herein.

11



Respectfully submitted,

SBCILLINOIS

One of Its Attorneys

Karl B. Anderson

SBC lllinois

225 West Randol ph Street, Floor 25D
Chicago, IL 60606

312/727-2928
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